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IN THE UNITED STATES COURT OF APPEALS 


FOR THE NINTH CIRCUIT 


JOSEPH GUILLORY, 
Petitioner and Appellant, 
vs. No. 22411 
LAWRENCE E. WILSON, Warden; 
LOUIS S. NELSON, Warden; 
STATE OF CALIFORNIA, et al., 


Respondents and Appellees. 
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APPELLEES! BRIEF 
JURISDICTION 
The jurisdiction of the United States District 
Coummetor the Northern District of California to entercam 
appellant's application for a writ of habeas corpus was 
conferred by Title 28, United States Code section 2241. 
ines urasnerion of this Court lissconterred by fivie 205 
United States Code section 2253. Proceedings in forma 
pauperis were authorized by Title 28, United States Code 
Section 1975. 
STATEMENT OF THE CASE 
A. Proceedings in the State Courts 
On July 9, 1959, appellant was convicted in 
the Superior Court of Los Angeles County of violating 
Penal Code section 67 (bribery), was found to have 


Is 


Sahel ed ohne rior felony conviction, and was sentenced 
to imprisonment in state prison for the term prescribed 
by law (EXHIBIT A). On appeal, the conviction was 
affirmed on March 16, 1960, by the California Court of 
Appeal, second Appellate Distract, in People va Cumblons 
Wie Cal.App.2d 654, 3 Cal. kptr. 415. A motionmto vacate 
judgment was denied by that court on September 6, 1966. 

Applications for writs of habeas corpus were 
filed in the Superior Court of Marin County: No. 46385 
(denied August 25, 1966); California Court of Appeal: 
Neowel/Crim. 5031 (denied March 30; 1965). Ne. 2/Crim 
5906 (denied September 16, 1966); and California Supreme 
Court: No. 10382 (denied October 14, 1966), No. 11595 
(denied November 8, 1967). 

Bo eroceedings in the PederaimCoaurts 

Mopellent filed dm the District Court cas Oczobpermeo. 
1966 a petition in forma pauperis for a writ of habeas corpus 
(RT 1). On September 14, 1967, the petition was denied (RT 
eexiiont. 8). On October 2/7 an order forsrehearinaa a. 
denied, and Judge Carter granted appellant's application for 
certificate of probable cause and for leave to appeal in 
forma pauperis (RT 49, Exhibit C). Appellant filed a notice 
of appeal to this Court on November 6 (RT 53). This Court 
also denied appellant's petition for mandamus (Misc. No. 


3556) on October 3, 1967. 


SUMMARY OF APPELLEES' ARGUMENT 

The District Court did not abuse its discretion in 
declining to pass upon an issue not presented to the state 
courts. 

ARGUMENT 
THE DESTRICI COURTS DID NOT ABUcEe is 
DISCRETION IN DECLINING TO PASS UPON 
AN ISSUE NOT PRESENTED TO THE STATE 
COURTS. 

In his petition for rehearing, appellant raised 
One new matter not presented in his original petition to the 
District Court or the Courts of California. He alleged that 
at the time of his arrest, he was suffering from severe 
withdrawal symptoms as a result of his narcotics addiction, 
and that he desperately desired more heroin. Because of 
Pitcwmdcsveratton, Nis Offer Ca bribe thes golic= Wwacean 
involuntary act arising from his awareness that, once 
arrested, his supply of heroin would be terminated. The 
District Court declined to pass upon that issue because it 
had not been previously presented before the State courts 
(RT 51, Exhibit C); and appellant now contends that that 
refusal was an abuse of discretion. 

Title 28, United States Code section 2254, re- 
quires as a condition precedent to federal habeas relief 
that a State prisoner exhaust the remedies available to 
hinein Phe courts of the State or demonstrate that the 


remedies available are ineffective. <A State prisoner 


a 


seeking post conviction relief in federal court is not 
entitled to urge contentions not made in the courts of 
the State. Hughes v. Wilson, 365 F.2d 596 (9th Cir. 
1966). See also Boseant v. Fitzharris, 370 F.2d 105 
(9th Cir 1966)% and Application of Atchley, 169)rscupp. 
Bo (N«D- cal. 1958). The court neted in Rose vy sluemson, 
327 F.2d 27, 28-29 (9th Cir. 1964), that this requirement 
is predicated upon regard for the sovereignty of the 
State, consideration of practical efficiency and the 
realization that the State can grant relief on many bases 
motmavarlable Co a) federal eourt,. 
Ene Schiers v. People of the States on sale cna 
333 F.2d 173, 175-176 (9th Cir. 1964), where an issue had 
beenepresented tTomune Stabemcourtis,, bul them pelbdnuelo mers 
asserted specific facts relating to that issue for the 
first time on federal habeas corpus, the court said: 
"These facts, if proved, present the 
COnmselrsLULlonal issues of fair trial andeciue 
process in a wholly different light from that 
in which they were presented to the state 
courts. 
"ineeur judgement the state courts should 
first be given the opportunity to pass upon 
these issues in their present form. Accord- 
ingly we hold, as to this contention, that 
4, 


state remedies have not been exhausted." 

Similarly, in Thomaston v. Gladden, 369 F.2d 693 
(9th Cir. 1966), it was held that since an appellant's new 
contention was not the substantial equivalent of any which 
he had theretofore presented to the State court, but pre- 
sented a materially different problem, he was required to 
Submit if to the State court if the State court. vouldmicear, 
it. It was held there that it was proper for the District 
Court to stay further proceedings in habeas corpus to 
permit appellant to present the issue to the State court. 
See also Bowie v. Wilson, 373 F.2d 514 (9th Cir. 1967). 
Such procedure is, of course, not mandatory and appellant 
was not prejudiced by the District Court's denial of habeas 
Cerpuseon this issue. The denial as not cn thewmmerir sac 
appellant may again bring the issue in the federal courts 
after he has exhausted his state remedies. 

The District Court considered and ruled upon 
points 1, 2, 3, 5 and 6 raised by appellant in his opening 
bricr in its order denying the petition for writ or mabeas 
Corpus (2XHIBIT B)y and points 2, 4.5, 7, 2.) 9 andslGean 
its order denying a rehearing (EXHIBIT C). With respect 
to those issues, appellant's opening brief on appeal 
presents no additional authority or reasoning which 
requires further discussion here. 


5. 


It is respectfully submitted that the order of the 
District Court denying the petition for writ of habeas corpus 
sould pe affirmed. 

DATED: February 23, 1968 


THOMAS C. LYNCH, Attorney General 
of the State of California 


DERALD E. GRANBERG 
Deputy Attorney General 


JOYCE Fy NEDDE 
Deputy Attorney General 
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of this brief, I have examined Rules 18, 19, and 39 of the 
United States Court of Appeals for the Ninth Circuit and 
tiacein my opinion this brief is in full compliance 
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8 IN THE UNITED STATES DISTRICT COURT FOR THE NORTHERN DISTRICT. 
9 OF CALIFORNIA 

10 . 

11 JOSEPH GUILLORY, 

12 ai Petitioner, No, 


Vv. 


LAWRENCE E. WILSON, Warden, ORDER DENYING PETITION 


-~ 
oo 


14 et al., FOR WRIT OF HABEAS CORPUS 
15 Respondents. aras fed 
; be A 
16 
17 Upon reading the affidavit of Joseph Guillory in forma 
18 pauperis it is hereby ORDERED that retitioer be allowed to file 
19 his petition for writ of habeas corpus without prepayment of 
20 fees. 
21 Petitioner is seeking a writ of habeas corpus. He 
29 is presently incarcerated in San Quentin pursuant to a con- 
23 viction for violation of California Penal Code § 67, bribery. 
24 Petitioner was represented by counsel at all stages of the 
25 proceedings and entered a plea of not guilty. He attacks 
26 the validity of his conviction on numerous grounds. 
21 Petitioner alleges that certain evidence that was a 
28 product of an illegal search and seizure was improperly used 
29 at his trial against him. Mapp v. Ohio, 367 U.S. 643 (1961) 
30 established the rule that it is unconstitutional for evidence 
gi that is the product of an illegal search and seizure to be 
32 | used in a state court as evidence against a defendant. However, 
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in Linkletter v. Walker, 381 U.S. 618 (1965) the United 
States Supreme Court declined to give the rule established in 

the Mapp ee, Supra, retroactive application, Thus, since 
petitioner's conviction was final before the date of Mapp v. 
Ohio, supra, it is not subject to attack because of the use 

of evidence gained from an illegal search and seizure. 

Petitioner argues that the bribery statute under which 
he was convicted is unconstitutionally vague. The constitutional 
requirement of definiteness is violated only by a criminal 
Statute that fails to give a person of ordinary ineelieence 
fair notice that his contemplated conduct is forbidden by 
the statute. Bouie v. City of Columbia, 378 U.S. 347 (1964). 
The bribery statute under which petitioner was convicted 
complies with this standard. 

Petitioner alleges that he was denied a speedy trial. 
However, he fails to allege that he previously raised any 
objection to any delay, and he fails to allege that he was 
prejudiced in any way. Thus the allegation is entirely 
conclusionary and without substance. 

Petitioner alleges that his right to be protected from 
self incrimination was violated. Petitioner argues that 
because he was illegally arrested after forcible entry of his 
premises by the arresting officers, the bribe offer to police 
following this weqdene was coerced, This is not a logical 
proposition, and petitioner alleges no additional facts to 
support it. 

Petitioner alleges that he was not given adequate 
representation by counsel at his trial. One fact alleged in 
this regard is that his lawyer failed to deal with petitioner’ 
inability to hear the trial proceedings due to a hearing 
problem he was having. He alleges that his lawyer failed to 


adequately inform the judge of the problem and that he failed 
-2- 
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to take adequate steps to correct the situation. 


However, petitioner admits that his lawyer brought the 


problem to the attention of the court at the beginning of the 


trial and saw to it that petitioner was seated near the witnes 


box to be better able to hear the testimony. Petitioner argue 


that his counsel failed to postpone the trial proceedings 


until he could get a battery for his hearing aid and failed 


to check periodically on whether petitioner was in fact able 


to hear from his new position in the courtroom. 


Petitioner also alleges that his counsel failed to 


object to the introduction of certain hearsay evidence and 


to the delay in the bringing of the bribery charges. 


None of these allegations if true would indicate an 


inadequacy of counsel of constitutional proportions. Petitioner 


does not allege facts which would indicate that his counsel 


failed to render reasonably effective assistance and that 


upon the whole course of the proceedings there was a denial 


of fundamental fairness. Brubaker v. Dickson, 310 F.2d 30 


(9th Cir. 1962). 


Petitioner argues that he was denied a fair trial unde 


his constitutional right to due process because the trial cour 


failed to protect his right to hear the proceedings, and faile 


to ascertain that petitioner was able 


to hear_the proceedings. 


Petitioner implies, without specifically alleging, that he was 


not able to hear some of what was being said at his trial. 


This issue was raised on appeal before the District 


Court of Appeal of California. People v. Guillory, 178 C.A.2d 


854, 3 Cal. Rptr. 415 (1960). That court carefully reviewed 


the entire record of the trial proceedings and determined that 


petitioner " ... had a fair and considerate trial." People v. 


Guillory, supra, 178 C.A.2d at 862. 


Before relief can be 


granted on a writ of habeas corpus, this Court would have to 
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24 
25 


find that the trial judge in dealing with petitioner's inability 
to hear the proceedings abused his discretion and acted in an 
arbitrary and capricious manner, See 21 Am. Jur. 2d, Criminal 
Law, § 338 (1965). In view of the finding of the District Court 
of Appeal of California that the trial judge did not abuse 
his discretion and did not act arbitrarily and capriciously, 
and in view of the failure of petitioner to allege any extra- 
ordinary matters not considered by that court, this Court is 
not required to provide a forum for further, repetitious legal 
proceedings, and declines to do so. 28 USC § 2254(d). 
Accordingly, it is hereby ORDERED that this writ of 
habeas corpus must be, and is hereby denied. 
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Bests 


Dated: September 14, 1967. 
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United States-District Judge 
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IN THE UNITED STATES DISTRICT COURT FOR THE NORTHERN DISTRICT 
OF CALIFORNIA 


JOSEPH GUILLORY, 


Petitioner, ‘No. 47842 


} 

} 

] 

v. ) 

] ORDER SUBSTITUTING 

LAWRENCE E. WILSON, Warden, ] RESPONDENT; ORDER DENYIN 

LOUIS S. NELSON, Warden; STATE ] REHEARING; AND ORDER 

OF CALIFORNIA, et al., ] GRANTING CERTIFICATE OF 
}) PROBABLE CAUSE AND PER- 
MISSION TO APPEAL IN 


Respondents. 
FORMA PAUPERIS 


This case is before the Court on a motion for a 
rehearing and in the alternative a petition for certificate 
of probable cause for appeal in forma pauperis, and a motion 
for substitution of the respondent. 

Upon motion of the petitioner and under Rule 25d, 
F.R.C.P., IT IS ORDERED that Louis S. Nelson be substituted 
as respondent in this action. 


Petitioner, in his motion for rehearing, argues that 


-he was convicted under a law, California Penal Code § 67 


(offering a bribe to an executive officer of the State of | 
California), which is unconstitutional as a bill of attainderl. 
There is nothing in § 67 which restricts its operation to 
named individuals or a named group. Accordingly this 

attack is without merit. United States v. Brown, 381 U.S. 


437 (1965).: Ae 
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“California could grant a hearing expired, or sixty days afte 


Contrary to petitioner's claim that California Penal 


Code § 67 does not apply to people who are not an officer of 
the State of California, this section applies to "Every pers 
who gives or offers any bribe ..." (Emphasis added). 
Petitioner in raising search and seizure claims 
argues that his conviction "may not" have been "final" befor 
Mapp v. Ohio, 367 U.S. 643 (1961) within the definition of 
Linkletter v. Walker, 381 U.S. 618 (1965), (see fn. 5). 
From the original petition in this case it is learned that 
petitioner had one appeal from his conviction before the 
District Court of Appeal of California, and its decision 
affirming conviction was announced on March 16, 1960. Peopl 
v. Guillory, 178 C.A.2d 854, 3 Cal. Rptr. 415 (1960). There 
is no indication either in petitioner's petition or in the 
official reporter that further review was sought. According 


petitioner's conviction became final under the Linkletter 


finality rule when the time within which the Supreme Court o 


the filing of the decision by the District Court of Appeal. 
Rule 28a, Calif. App. R. of Ct.; Witkin, Calif. Crim. Proc., 
§ 733 (1963). Thus petitioner's conviction was final well 
before the Mapp case, supra, was decided. 

Petitioner next claims that a statute such as 
Calitordia Penal Code § 67 is unconstitutional under the 
first amendment protection of speech because one of its 
necessary elements comes from the spoken words in a bribe 
offer. The first amendment does not protect all speech. 
See Cox v. Louisiana, 379 U.S. 536, 555 (1965). The words 
offering a bribe are not protected: speech. 

Petitioner suggests that this Court misinterpreted 


his allegations that he did not hear the proceedings at his 


ode 
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1 trial and that therefore he could not effectively exercise 


2 his right to confront witnesses against him. This Court's 

3 previous order dealt with this contention at length, and 

4 the reasoning and holding there are sufficient to cover 

5 even an allegation that he heard nothing at all. 

6 Petitioner is concerned that the undersigned judge 

7 is prejudiced against him outside the merits of his petition 
8 for writ Be shapese corpus. His only basis for this feeling 
9 is the fact that his petition was ruled on by this Court while 
10 he had a petition for a writ of mandamus before the Court of 
in Appeals for the Ninth Circuit. One of petitioner's suggestions 
12 for curing this prejudice is for this Court to grant a 

13 certificate of probable cause so he can appeal this Court's 
14 order in forma pauperis. Since this Court is inclined to 

15 grant this aap other reasons, no further disposition of the 
16 matter is needed. 

17 Petitioner raises one new matter not presented in th 
18 first petition to this Court or to the courts of California. 
as He alleges that at the time of his arrest he was suffering 
2 from severe withdrawal symptoms as a result of his narcotics 
an addiction, and that he desperately desired more heroin, and 
= that because of this desperation his offer to bribe the 

2 police was an involuntary act arising from his awareness tha 
24 once arrested his supply of heroin would be terminated. Sinde 
= this eats has not been previously presented before the stat 
ad courts by petitioner, it will not be passed upon by this 

a Court. 28 USC § 2254(b). ; 

a Accordingly, IT IS ORDERED that petitioner's motion 
2 for a rehearing be, and the same is hereby denied. 

. In view of this Court's opinion that this petition 
ou ‘is not entirely frivolous, IT IS ORDERED that a certificate 
32 


of probable cause for appeal is hereby granted. 
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1 Upon reading the affidavit of Joseph Guillory, in 

2 forma pauperis, IT IS ORDERED that said petitioner be, and h 
3 is hereby allowed to appeal in forma pauperis to the Court 

4 of Appeals for the Ninth Circuit without the prepayment 

5 || of fees and costs, or security therefor, from the order of 

6 this Court dated September 14, 1967, denying his petition 

7 for a writ of habeas corpus, and the order today denying 

8 a rehearing. “ 


9 Dated: October 27, 1967. 
10 FD... Ze 


isi aie States District Judge 
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